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Defendants appeal after a jury verdict of $3,717,969, plus costs and
interest. They argue their motions for judgment notwithstanding the verdict and for a
new trial should have been granted based on the 1nsufﬁc1ency of certain evidence and
: Jud1c1a1 mlsconduct We ﬁnd defendants contentlo ns entlrely w1thout merlt and affirm
‘the Judgment | E
I
FACTS

Defendants’ brief fails to provide the court with a basic summary of the
background facts. We have drawn the following from respondent’s brief and the record;
to the extent defendants would have us view matters differently, they have waived the
issue by failing to provide us with their own factual summary, properly supported by
record citations.

This case involves fairly complex family ties and several companies with
similar names, which we set forth below. The plaintiff in this action is Potrans
International, Inc. (Potrans). Potrans sells power conversion products for computing and
communication applications. Defendant Albert Chen worked for Potrans from 1989 until
February 2004, becoming CEO in 1997. Potrans is owned by Potrans Electrical Corp.,
Ltd. (PEC), which is in the business of manufacturing certain computer components and
systems. D.H. Doong was the chairman and president of PEC. He also sat on the
Potrans’s Board of Directors.

Defendant Bob Doong (Doong) is D.H. Doong’s uncle. He worked at
Potrans and also served on its board. Defendant Alice Lin also worked at kPotrans, in the
accounting department. She was responsible for accounts payable and answered to
Potrans’s chief financial officer, defendant Regina Chen. In addition to accounts

payable, she worked with Potrans’s CPA to provide him with the documents he needed
for the company’s 2003 audit.



Regina Chen Was married to Albert Chen, Potrans’s president, and was also
Bob Doong’s sister. Regina and Albert Chen controlled a company called Safe-T-
Guardians, Inc. (STG). STG was a major shareholder in a separate company called
Connect Devices, Inc. (CDI). Regina Chen was also the chief financial officer and
director of CDI and Alice Lin handled its bookkeeping.

Defendant Potrans Electrical Corp., Ltd. (Potrans California) is a separate
entity from Potrans’s parent company, despite having the same name. Pdtrans alleged
Regina Chen controlled Potrans California and that some of its funds were wrongfully
diverted to Potrans California by defendants.

Allegedly unbeknownst to Potrans, Albert and Regina Chen and Doong
cach entered into a contract with Potrans, called an Executive Employment Agreement
(the Agreement or Agreements). Albert Chen executed the Agreements for Doong and
Regina Chen, and Regina Chen executed Albert Chen’s Agreement, purportedly on
behalf of Potrans. Dated November 1, 2000,1 each Agreement provides that in the event
of termination, the employee was eligible to receive 24 months of base salary plus 10
percent of retained earnings.

Each Agreement contained a provision prohibiting assignment of the rights
therein by the employee. On November 5, 2000, however, both of the Chens and Doong
each signed nearly identical letters stating they had sold their rights to STG for $ 1, and
directing that any future severance payment be made to STG. Potrans later alleged they
were unaware of the Agreements until after the Chens and Doong had left the company.

In October 2003, Potrans informed the Chens and Doong that they were
being terminated as directors as of October 31. According to the complaint, the Chens

and Doong then allegedly held a “special meeting” of Potrans’s board of directors. At

1 Although dated November 1,2000, jPOtra’ﬁs’ks’ complamt alleged the Agreements were
actually created and executed significantly later.



this meeting, it was purportedly decided to terminate Regma Chen and Doong as
employees and directors and ofﬁcers 1mmed1ately for “savings on personnel costs” and to
allow the severance packages in Regina Chen’s and Doong’s Agreements to be executed.
Potrans and PECk allegedthey had no knoWledge of this meeting until February 2004.

As Potrans’s chief ﬂnancial ofﬁcer at the time, Regina Chen prepared
severance checks for herself and Doong Worth $1.2 million, Wlthout informing chairman
D.H. Doong in Talwan The payments were shown as being from Potrans to STG, but
the two companies had not done any busrness Justrfymg sueh payments Large
expenditures by Potrans required approval from PEC, its parent company. According to
the complaint, Lin facrhtated this process by making false accountrng entries.

Regina Chen and Doong ’each signed a One-page document entitled
settlement and release agreement (the Settlement or Settlements), datéd October 27,
2003. Albert Chen 51gned on behalf of Potrans ‘Potrans purportedly agreed, within 10
days, to pay $603 009. lO to Doong and $747 056.15to Reglna Chen. Payments were to
be made to STG. The Settlements 1ncluded a mutual release for any claims by either
party. Potrans later alleged it was unaware of the Settlements until February 2004,
Despite the severance payments in November Potrans alleged that Regina Chen and
Doong continued to recelve their regular salary through December 31, and consultmg »
fees from December 31 until February 2004, as well as benefits until that date.

In May 2004, Potrans filed a complaint against STG, CDI, Albert and
Regina Chen, Doong, and Lin, Who were Var1ously named in causes of actlon for breach
of fiduciary duty, constructive fraud conversion, rescission, breach of contract,
fraudulent transfer unjust enrrchment and constructive trust.

In June 2004, Potrans issued a final letter of termination to Doong,
enelosing two final payments‘ of eompensation of.ap]aroximately,$_1.9.,5,0\,0. Dyoong

returned these checks to Potrans. Potrans then demanded the return of the $603,000 as



unauthorized severance funds. Apparently, the Chens and Doong later filed cross-
complaints against Potrans and PEC. | E

The case eventually proceeded to a jury trial, which lasted seven weeks. In
addition to the issues related to the Agreements and severance payments, Potrans also
presented evidence related to the improper diversion of funds from Potrans to Potrans
California in an amount exceeding $1.6 million, and diversion of more than $856,000 to
CDI.

The jury found defendants jointly and severally liable to Potrans in the
amount of $3,717,969. Costs and interest brought the judgment to a total of
$4,421,047.01 The jury findings were 12-0 on liability and 10-2 on damages. On the -
cross-complaints, the jury found against the Chens and Doong by a vote of 12-0. The
cross-complaints are not part of this appeal. Défendants brought motions for new trial
and judgment notwithstanding the verdict, both of which were denied.

DISCUSSION
A. Motion for Judgment Notwithstanding the Verdict

Defendants brought a motion for judgment notwithstanding the verdict
(JNOV), arguing the evidence was insufficient to support the judgments against Doong
and Lin. “Ordinarily, when reviewing a JNOV, an appellate court will use the same
standard the trial court uses in ruling on the motion, by determining whether it appears
from the record, viewed most favorably to the party securing the verdict, that any
substantial evidence supports the verdict. “““If there is any substantial evidence, or
reasonable inferences to be drawn therefrom in support of the verdict, the motion should
be denied.” [Citations.]” [Citation.]’ [Citation.] In general, ‘““[t]he purpose of a motion
for judgment notwithstanding the verdict is not to afford a review of the jury’s

deliberation but to prevent a miscarriage of justice in those cases where the verdict



rendered is without foundation.” [Citation.]> [Citation.]” (Trwjillo v. North County
Transit Dist. (1998) 63 Cal.App.4th 280, 284)

We note that defendants’ motion for INOV in the trial court was seven
pages long, and included only an attorney déclarettion as supporting evidence. The focus
of the argument was that there was “specifically insufficient evidence for Defendant
Alice Lin and Defendant Bob Doong as to all issues related to alleged misconduct
involving CDI and [Potrans California].” With respect to damages, defendants argued
that the jury awarded only a lump sum of $3,717,969, holding defendants jointly and
severally liable for the entire amount. | |

Here, as below, defendants appear to be arguing that even if there is
sufficient evidence to hold Doong and Lin liable for issues felating to the Agreements,
they cannot be held liable for other matters related to activities at CDI and Potrans
Electrical. They argue that the jury was never explicitly instructed on conspiracy, which

“would justify holding Doong and Lin jointly and severally liable fqr all of Potrans’s
damages.2 They simply make the blanket statement that there was no evidence in the
record linking Doong and Lin to CDI and Potrans.

Defendants argue that Potrans was required to show direct personal
participation or a conspiracy with respect to both CDI and Potrans California. They are
incorrect. One of the claims upon which judgment was granted in Potrans’s favor was
breach of fiduciary duty. Doong was a director and officer of Potratns, and therefore a
fiduciary who owed Potrans the highest duty of Caré and loyalty. (GAB Business
Services, Inc. v. Lindsey & Newsom Claim Services, Inc. (2000) 83 Cal.App.4th 409,
420-421 (disapproved on other grounds in Reeves v. Hanlon (2004) 33 Cal.4th 1140,

1154).) Further, he was required to put the corporation’s interests before his own.

2 Defendants’ motion did not indicate it had requested such an instruction or point to any
request for such an instruction in the record.



(133

[P]ublic policy . . . has established a rule that demands of a corporate officer or director
.. . the most scrupulous observance of his duty . . . to refrain from doing anything that
would work injury to the corporation, or to deprive it of profit or advantage which his
skill and ability might properly bring to it, or to enable it to make in the reasonable and
lawful exercise of its pbwers.”’ (Bancroft-Whitney Co. v. Glen (1966) 64 Cal.2d 327,
345.))

At trial, Potrans presented evidence that Doong was present at Potrans
when CDI was incorporated in 2002 and present in 2003 and 2004, during the period
when Potrans funds were being diverted to CDI. CDI “shared” a warehouse with Potrans
(without Portrans’s permission) and placed CDI employees on Potrans’s health insurance
plan. Further, Bob Doong is listed as one of three signatories on a Potrans California
bank account. The other two were the Chens, Doong’s sister and brother-in-law.

This constitutes substantial evidence that Doong breached his fiduciary
duty to Potrans. A reasonable jury certainly could have inferred that he either knew, or,
exercising reasonable care, should have known that funds were being diverted and other
Potrans resources were being used improperly. As a director and officer, Doong had a
Iegal duty to the corporation, and the evidence is more than sufficient that he breached
that duty.

With respect to Lin, we reach the same conclusion. Although not an
officer, every employee owes their employer duties of “undivided care and loyalty”
regardless of his or her position or job status. (See Janken v. GM Hughes Electronics
(1996) 46 Cal.App.4th 55, 74.) The evidence demonstrated that Lin served on the board
of CDI and was a shareholder. She, like Doong, was present during the diversions of
funds from Potrans to Potrans California. In addition to working with Potrans’s CPA to
provide him documents necessary for the company’s audit, she also communicated with

PEC’s in-house accountant about financial matters. During her testimony, Lin admitted



to knowing about payable entries at the time, including the severance payments and
payments to STG.

Although she continually shifted responsibility for approving payments to
Regina Chen, the jury could certainly draw a reasonable inference that she was aware of
the payments and helped conceal them through her role in accounts payable. Keeping in
mind the standard of review, this is sufficient evidence to support Potrans’s claims
against Lin for, among others, constructive fraud.

With respect to damages, defendants argue: “The Jury never explicitly
allocated damages between severance agfeement iSsues, CDI issues, and PECL issues.
There is no authority allowing any one to usurp the jury’s role by ﬁnilaterally re-dividing
up a lump sum damages award so that damages related to severance agreements can be
allocated for [Potrans’s] benefit.” |

This argument, however, is without merit. Even if we agreed that the
evidence was insufficient to hold Doong and Lin liable as to the other issues (which we
do not) the fact that defendants did not anticipate this issue does not mandate a retrial.
Essentially, they are challenging the sufficiency of the special verdict form, which simply
asked for a total verdict and whether defendants are jointly and severally liable. If
defendants believed that some of them could be liable on some issues and not others, they
should have requested a special verdict form asking the proper quéstions to clarify
matters. They failed to do so0,3 and any claim of error in a special verdict form is waived
if an objection is not made before thekcourt discharges the jury. (Jensenv. BMW of North
America, Inc. (1995) 35 Cal.App.4th 112, 131.) They cannot now demand a new trial on

damages when the jury has found that defendants are jointly and severally liable. In sum,

we find the motion for INOV was properly denied.

3 If they did request such a special verdict form, they have not cited us to the portion of
the record reflecting this, and have thereby waived the issue on appeal.



B. Motion for New Trial

Defendants also‘brfoughtk a motion for new trial. This motion offered the
same arguments regarding the insufficiency of the evidence as to Doong and Lin as raised
in defendants’ INOV motion. With respect to these issues, the standard is the same as the
JNOV motion — whether there is substantial evidence to support the jury’s verdict. As
we have already concluded substantial evidence exists to support the verdict, we need not
discuss this part of the motion for new trial.

We review the court’s decision granting or denying a new trial for abuse of
discretion, and we will not disturb the ruling unless it is plainly wrong. (Mosesian v.
Pennwalt Corp. (1987) 191 Cal.App.3d 851, 858; Cope v. Davison (1947) 30 Cal.2d
193.)

The motion for new trial was also based on two incidents of purported
judicial misconduct. The first occurred during the testimony of Potrans’s expert witness
on forensic accounting, Winnie Huang. Defendants claim the trial judge “repeatedly”
bolstered the witness’s testimony through his comments. They point to two instances,
and we address those only; any other instances are waived for failure to properly brief
them.

‘The first instance concerned questioning Huang about whether a person
looking at Potrans’s financial statements would be able to determine that $500,000 had
been sent from Potrans to Potrans California. After stating that she, as an accountant,
would not be able to tell, the court sustained an objection that the question called for
speculation. The court then stated: “Let’s start over again. . .. []] What the [defense]
lawyer is saying . . . is you have no way of knowing if you could tell or not tell. And I
don’t kﬁow if you do or not. I suspect you do [have a basis for forming that opinion]

based on what you’ve said. But [plaintiff’s counsel] has to demonstrate to us thatkyou



have a basis for forming that opinion.” Counsel then went on to elicit foundational
testimony establishing that it would have been difficult to detect the $500,000 check to
Potrans California based on the financial records.

The part of this statement that “bolstered” Huang’s testimony was “I
suspect you do based on what you’ve said.” According to defendants, the jury could
“easily have mistakenly thought the that the Court was instructing the jury as to the
credibility of this key witness.” We disagree. This was a completely innocuous
statement suggesting merely that an expert witness on accounting probably had a basis
for forming an opinion on one specific issue, which was hardly the ultimate issue in the
case.

Moreover, there was no objection on the record or a request for a corrective
instruction. Defendants absurdly cite to People v. Perkins (2003) 109 Cal.App.4th 1562,
1567 (Perkins), for the proposition that a failure to object is excusable under certain
circumstances.4 They offer, however, no_a,‘uthor,i’ty for the notion that Perkins applies to
civil cases, or any reasoned afgument that any of thé circumstances mentioned in Perkins
was present here. This comment was hardly so egregious that it could not have been
cured by a timely admonition, if, indeed, any at all was needed, and therefore objecting
would not have been futile. |

The other statement that defendants assert “bolstered” Huang’s testimony
was also related to her testimony about how the $500,000 was recorded in Potrans’s

records. Huang testified that it took her more than a day to trace the single check. The

“ The facts in Perkins are a far cry from what occurred here. The appellate court stated
that “the judge prejudicially interfered with such defense and conducted himself as
though he sided with the People.” (Perkins, supra, 109 Cal. App.4th at p. 1567.) The
court’s.conduct in that case was “a particularly egregious example of bias against
appellant and partiality towards the People.” (Jd. atp. 1573.) The comments at issue
here simply come nowhere close to demonstrating this level of bias or impropriety.

10



court asked if that was an unusual amount of time, and Huang said it was. She
concluded: “IfI don’t have the check to start with, and just by looking at the general
ledger, one would never be able to tell that the transaction was there.” The court then
replied: “I was about to say I understand, but I don’t. Okay. I’ll say I appreciate the
explanation. It sounds like I want to understand. It’s a great way to trick the LR.S., it
sounds like, but anyway, go ahead [counsel].”

How exactly this “bolstered” Huang’s testimony is unclear. The comment
that defendants find objectionable is the court’s comment about tricking the I.R.S., which
has nothing at all to do with Huang or how credible she is. Indeed, the court was saying
it did not understand her, which hardly bolsters her credibility. Again, this is not the type
of situation referenced in Perkins, supra, 109 Cal.App.4th at p. 1567 (even assuming it
applies to civil cases) where the comment was so inherently prejudicial that a timely
admonition would not have cured any prejudice. With respect to the testimony of Winnie
Huang’s testimony, we find nothing that rendered the court’s failure to grant a new trial
reversible error.

The final act of purported judicial misconduct occurred on the morning of
closing arguments. The only evidence we have of the facts leading up to this event are
from the declaration of Mark Shipow, one of Potrans’s attorneys. On the prior afternoon,
the court and counsel conferred regarding closing arguments, including how long setup
would take, and related matters. The court emphasized the need for matters to proceed
smoothly and expeditiously. Shipow stated his understanding was that closing arguments
would begin at 9:00 a.m. the following day, and he expected to continue until
approximately 11:00 a.m., at which time Jason Witten, defense counsel, would proceed
until the lunch break. Shipow also stated that he understood that setup was to be done as
muchk as possible by 9:00 a.m., and that any setup between plaintiff’s and defendants’

closings was to be done in a way not to delay the proceedings.
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